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1. Summary of findings 
 
1.1 The Planning Advisory Service (PAS) was commissioned by Cumbria County Council to 

undertake an independent review of its determination of the applications for the Energy 
from Waste plant at Kingmoor Industrial Estate, Carlisle, and the process followed in the 
allocation of the site of the development in the Minerals and Waste Local Plan. 

 
1.2 Key findings and learning points were identified following a review of background 

documentation and conducting a series of interviews with councillors, officers, and 
representatives of residents and the local group Carlisle Residents Against Incineration 
(CRAIN). 

 

1.3 The principal error, in application of the erroneous condition to the s.73 application appears 
to have been a ‘simple’ clerical mistake made through transposing the standard condition 
form the original decision notice and this simply not being picked up through the various 
stages of checking reports through to the issuing of the decision notice.  Some issues 
discussed in the interviews may have contributed to this error, as well as the erroneous 
judgement on whether the development had commenced.  Learning points and measures 
that are recommended to address these are set out below. 

 

1.4 The ‘route map’ in place setting out the procedures for determination of planning 
applications, including internal and external consultation, appears to be logical and clear. 
However, in the case of the erroneous planning condition, a clerical error was not picked up 
at various stages indicating a failure of the checks to work. 

 

1.5 Consideration should be given to how the county council ensures applications have appropriate 
oversight and resources allocated to them, prioritising access to peer support and external specialist 
expertise, with a particular focus on those that are considered complex or have potential to have 

high community interest.  This would involve flagging these upon their receipt and ensuring 
that adequate resources are allocated in terms of staff time and external assistance where 
this is identified as necessary. 

 

1.6  It is recognised that the Assistant Director and Director level have multi service 
responsibilities outside of planning with the Head of Service (Service Manager) the most 
senior professional planner in the organisation. This places the responsibility for professional 
planning decision making at this level with clear advice being given.  There was an 
expectation from some interviewed that a checking of the decision at a more senior level 
would have picked up on the mistake linked to this application but at the multi service 
Director structure this is not practical.  This positioning of the senior planner at service 
manager requires a strong and trusted working relationship between the case officers and 
Head of Service, to discuss professional opinions and be able to request internal and external 
support, for example legal, technical, or ‘critical friend’, where there are uncertainties, lack 
of technical expertise, or additional resource is identified as being required.  Such support 
should be budgeted for in dealing with complex applications. 
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1.7 Treating such applications differently should also include the way in which the Development 
Control and Regulation (DCR) Committee is managed.  Consideration should be given to 
holding special DCR meetings specifically to determine such applications, on the agreement 
of the DCR Chair and appropriate senior planner, to ensure that adequate time and attention 
is given to preparation and to address the technical and planning issues, as well as 
consideration of the views of objectors and supporters, including members representing 
affected wards. 

 

1.8 It was highlighted that some members and stakeholders reported that engagement around 
related elements of policy production, the determination of the application and the 
subsequent challenge of the decision have not been open and clear.   Recognised clearer 
communication and meaningful engagement for these members and stakeholder in 
determination of planning applications and in preparation of planning policy, together with 
any future early identification and admission of errors, and transparent addressing of these, 
will all be crucial in rebuilding trust that has been damaged as a result of this experience.  

 

1.9 All of the ‘learning points’ are set out below and in the main body of this report under each 
of the themes and topics reviewed and which were covered in the interviews. 
 
Procedures and processes 

 
Learning Point:  Ensure that the timetable for production of draft reports provides sufficient 
time for each of the stages to thoroughly proof-read and check for errors, precision, clarity 
and legally soundness.  
 
 
Learning Point:  Consider use of external specialist planning legal advice for applications 
which raise issues of controversy or where issues of planning law need to be clarified early in 
the process and prior to DCR Committee reports being finalised.  

 
 
Learning Point:  The responsibilities of all officers in the ‘route map’ for handling planning 
applications, particularly regarding sign-off of reports, should be clarified (potentially in the 
Development Control Improvement Plan) especially in terms of final approval of text, 
checking of legal implications, and approval of recommendations. 
 

 
Learning Point:  The draft Development Control Improvement Plan should be shared more 
widely, finalised, published, and implemented as a matter of urgency.  It should be a ‘living 
document’ to which additional learning points and associated changes should be added over 
time. 
 
 
Learning Point:  Legal advice (internal and if necessary, specialist external legal planning 
advice) should be sought where there is uncertainty over the appropriateness of use of s.73 
applications. 
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Learning Point:  Legal advice (internal and if necessary, specialist external legal planning 
advice) should be sought at an early stage in coming to decisions where there is uncertainty 
over issues of planning law, for example commencement of a permitted development. 

 
Leadership 

 
Learning Point:  Officers should be encouraged to have the confidence to seek assistance and 
advice when assessing applications, preparing reports and making recommendations. 
 
Learning Point:  Consider use of external technical consultancy to provide advice on technical 
issues to support case officer consideration of issues and applications 
 
Learning Point:  Complex applications likely to generate significant public interest and raise 
technical issues should be identified and flagged early by the Lead Officer, and consideration 
should be given to how the county council ensures applications have appropriate oversight 
and resources allocated to them, prioritising access to peer support and external specialist 
expertise. 

 
Learning Point: Acknowledgement of issues of trust between case officers and management, 
and the need to respect professional judgement and experience, particularly in content of 
reports and advice to, and negotiation, with applicants. 
 
Learning Point: Officers should be encouraged to participate in appropriate training 
opportunities including informal networking. 

 
Engagement 

 
Learning Point:  Where errors are discovered (whenever and by whoever) ensure that these 
are rectified rapidly and transparently. 
 
Learning Point: Consider special or ‘focused’ DCR Committee meetings, agreed by the 
Executive Director and Chair of Committee, to deal with determination of controversial and 
complex applications. 
 

 
Governance 

 
Learning Point:  Consider meetings between Chair of DCR Committee and officers in the week 
prior to DCR Committee to ensure they are appraised of the key planning considerations 
pertinent to determination. 
 
 
Learning Point:  Consider review of the format and style of DCR Committee report templates 
to ensure that the material planning considerations pertinent to the determination of an 
application are clearly highlighted. 
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Learning Point: Ensure that officer presentations to DCR Committee set out clearly the key 
issues and material planning considerations pertinent to determination of applications. 
 
Learning Point:  Ensure that the summary of objections on substantial matters are reported 
comprehensively in DCR Committee Reports. 
 
 
Learning Point:  Consider extending the planning training provided to DCR Committee 
members and reserves to all members who request this. 
 
Learning Point: Consider re-instating organised site visits for members prior to DCR 
Committee consideration of controversial applications. 
 
 
Learning Point: Continue ideally video or at least audio recording and streaming of DCR 
Committee meetings to provide verification of minutes and improved public access. 
 
 
Learning Point:  Ensure ‘Update Sheets’ are issued electronically and published on the 
website (DCR Committee papers). 
 
 
Learning Point:  Ensure website is functioning properly and representations are enabled and 
available for public view within the required GDPR. 

  
Minerals and Waste Local Plan 

 
Learning Point:  The consultation process for the new/review MWLP should be designed to 
encourage as wide participation as possible, through clear communication at each stage that 
clearly identifies the issues and options for provision for waste management capacity, and in 
due course the types of waste management use that are identified as suitable on any sites.  
Plain English must be used rather than waste management or planning jargon to improve 
clarity and avoid the perception that issues are being disguised. 
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2. Introduction and Scope 
 

2.1 Cumbria County Council (‘the Council’) commissioned the Planning Advisory Service (PAS) to 
undertake an independent review of the determination of the applications for the Energy 
from Waste plant at Kingmoor Industrial Estate, Carlisle. 

 
2.2 This short and focused review examined the handling of the planning applications, reviewing 

a number of identified planning errors that have been identified.  It also reviewed the 
background to the allocation of the site in the Minerals and Waste Local Plan. 

 
2.3 The Council is seeking to understand whether there is a systematic failure in the processing 

of planning applications so that the Council can learn lessons and put in place adequate 
measures to avoid future errors.   

 
2.4 The review intended to help the Council to: 

- Identify any errors made and contributory factors 
- Identify learning points and actions required in the determination of such applications in 

future 
- Recommendations to inform improvements to and review of the planning service 

 
2.5 Headline areas for the review were:  

• Procedures & Processes: reviewing the process for the application going to committee  

• Leadership: the role to support officers in making decisions  

• Engagement: was the engagement and consultation process followed as set out in the 
Council’s constitution. 

• Governance: was the governance process followed as set out in the Council’s constitution. 

• Minerals and waste plan: comment on the process of producing the plan and the inclusion 
of the particular site in the plan. 

 
The planning applications, decisions and errors 

 
2.6 On 24 October 2016, the Council granted a full planning permission for an energy from 

waste (“EfW”) facility at Kingmoor Park (Ref 1/16/9005).  This Planning Permission required 
the development to commence within three years of the date of grant (i.e. by 24 October 
2019). 
 

2.7 On 29 January 2019, the Council granted an application (Ref 1/18/9012) that had been made 
under section 73 of the Town and Country Planning Act 1990 that dealt with variations to 
the original planning permission.  Condition 1 attached to the planning permission required 
the development to commence within three years of the date of grant (i.e. by 29 January 
2022).  

 
2.8 In March 2020, enquiries were received by the Council that sought to challenge the 

condition in respect of time for development to commence that had been attached to the 
s.73 permission. On reviewing the s.73 Permission, officers noted that an error had indeed 
been made. 
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2.9 The initial view taken by officers was that whether or not an error had occurred did not 

affect the outcome in this matter as they considered that development under the original 
Planning Permission had commenced in any event, and therefore the original planning 
permission would not have expired. 

 
2.10 Following a legal review, it was confirmed that the works that had commenced, namely the 

erection of a great crested newt exclusion fence, were not likely to have been a valid 
implementation of the original planning permission as there were other pre-commencement 
conditions that had not been discharged.   

 
2.11 Following receipt of the advice about the commencement issue and in respect of the s.73 

error, the Council is now in the position that the error in granting this does have a significant 
consequence, allowing the developer an extra three years in which to commence the 
development. 

 
2.12 The advice received confirms that an error was made in respect of the time condition 

attached to the permission granted for the s.73 application, as the law does not permit any 
changes to the date that a development is to commence by, so the date attached to the 
original planning permission should not have been extended.  However, in the absence of a 
challenge being brought before the Courts in the required timescale, the Council has been 
advised that as a matter of law once granted the s.73 permission stands. 

 
2.13 The Council, having sought further legal advice on options is now in a position where there is 

no action that it can reasonably take to remedy the error that it has made.  
 

2.14 Thus, the errors identified are: 
- Condition 1 of the s73 permission ref. 1/18/9012 extending the period for commencement 

of the development permitted under ref. 1/16/9005; 
- Assessment that the erection of the ecological [amphibian] exclusion fence, required by 

pre-commencement Condition 30 of the development permitted under 1/16/9005, 
represented commencement of that development 
 

2.15 Whether the use of a s.73 application was appropriate given the changes to the original 
application, given their scale (intensification of waste throughput, change in treatment 
technology from gasification to moving-grate incineration) and the requirements of the 
Environmental Impact Assessment Regulations, has also been questioned. 
 

2.16 In addition, an error in the wording of Condition 25 on permission 1/18/9012 concerning 
noise levels was also discovered following interventions by third parties representing 
residents:  Condition 24 of planning permission ref. 1/16/9005 requires ‘The rating (noise) 
levels from all plant and machinery during the construction and operational life of the site to 
not exceed 5dB below existing LA90 background levels and 10dB below existing LAeq levels 
at any noise sensitive premises’.  This condition was recommended to be applied to planning 
permission ref. 1/18/9012 (in the Development Control and Regulation Committee report of 
5th October 2016) but following clarification that the correct approach (in line with BS4142) 
was for the condition to require noise levels to not exceed 5dB above background levels, this 
was the wording that is used in the decision notice issued on 29th January 2019. 
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Allocation of the Site 

 
2.17 The application site is allocated in Cumbria Minerals and Waste Local Plan as CA31 Kingmoor 

Park East. The site was put forward by Kingmoor Park Properties (KPPL) in 2009, in response 
to a call for minerals and waste sites that would be considered for inclusion in the Site 
Allocations Policies document (at the time formed part of Minerals and Waste Development 
Framework).  
 

2.18 Subsequently in 2009, site allocation CA31 was included in the Site Allocations Policies 
document. The Site Assessment noted that the Kingmoor Park Estate had previously been 
the 14MU RAF Station, each of the discrete sites were connected for their energy supply, 
which is why KPPL has put forward CA31 as the location of a renewable energy source for 
the whole Estate.  

 
2.19 The Site Allocations Policies were adopted in January 2011, including site CA31 for an energy 

from waste plant. The adopted Site Allocations Policies document was quashed by the High 
Court, because of the inclusion of a site in Barrow. Site CA31 was included as an allocation in 
the replacement version of the Site Allocations Policies but was withdrawn by the County 
Council from its Examination in 2012, as the planning regulations were changed part way 
through by Central Government. 

 
2.20 The summary timeline for the preparation of the Minerals and Waste Local Plan was as 

follows: 

• Cumbria Minerals and Waste Local Plan recommended for public consultation by Cabinet 
on 7th February 2013.  Policy SAP3 identified CA31 Kingmoor Park as a site for an EfW plant 

• Draft Cumbria Minerals and Waste Local Plan recommended for (repeated) Regulation 18 
public consultation – approved by Cabinet, 5th February 2015.  The supporting papers 
propose deletion of Policy SAP3 Energy from Waste site allocations (Appendix 2) as it is 
considered there is no need to allocate sites for these, amendment to Policy SP3 Waste 
Capacity to refer to the need for 7 sites for waste recycling and treatment (with deletion of 
reference to ‘2 sites for EfW’), and amendments to Policy SAP2 ‘Waste Treatment and 
Management Facilities’ to include Site CA31.   Deletion of text referring specifically to sites 
for energy from waste plants (paras 19.2-19.3 and 20.5-20.9), with new supporting text 
(19.4) making reference to the need for additional facilities including ‘thermal treatments 
(energy from waste)’ in the context of amended policies SP3 and SAP2 (Appendix 3); 

• Draft Cumbria Minerals and Waste Local Submitted to the Planning Inspectorate for 
Examination 9th September 2016; 

• Examination hearings 29th November 2016 – 14th December 2016 

• Major and Minor Modifications on Minerals and Waste Local Plan Consultation – 
considered by the Cabinet 16th March 2017; 

• Inspector’s report 29th June 2017 finding that, subject to a number of Modifications, the 
Plan is sound; 

• Adoption of the Cumbria Minerals and Waste Local Plan and Policies Map – at Cabinet of 
27th July 2017.  Policy SAP2 identifies Site CA31 Kingmoor Park East as a site suitable in 
principle for waste management facilities in line with the types listed in Table 18.1.  Table 
18.1 identifies the site as suitable for thermal treatment (EfW).  
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3. Methodology 
 

3.1 The review involved undertaking a review of relevant documents, briefings and 
commentaries, including Development Control and Regulation (DCR) Committee and 
decision notices for the applications, the Council’s Constitution, and Cabinet Reports and the 
adopted and consultation versions of the Minerals and Waste Local Plan and Inspector’s 
Report.  In addition, briefings summarising the concerns of objectors - residents and 
representatives of Carlisle Residents Against Incineration (CRAIN) - over the processing and 
determination of the applications, and the preparation and adoption of the MWLP, were 
also reviewed. 
 

3.2 However, the primary source of information and focus of this review is a series of interviews 
undertaken with a cross-section of Cumbria County Council officers and elected members, 
and with key external parties including representatives of the Carlisle Residents Against 
Incinerator (CRAIN) were conducted via Microsoft Teams on 14th and 18th May 2021.  A total 
of 18 individuals were interviewed including 8 Cumbria County Council officers, 7 Cumbria 
County Councillors, 2 residents/objectors, and 1 officer of Carlisle City Council.   

 
3.3 Both members and officers approached this exercise in an open and positive way, and 

appeared genuinely keen to discussion of what had happened and to learn from the 
mistakes made to improve the working of the planning service.   

 
3.4 Third parties, namely representatives of local residents and the local group (CRAIN), opposed 

to the EfW development and allocation of the site were equally constructive in their 
approach and as well as explaining their deep concerns over processes followed, provided 
positive ideas on measures that could be taken to avoid errors being made in the future, and 
to help restore trust in the County Council.   

 
3.5 We would like to thank all participants for generously giving their time and views. 

 
3.6 Overall interviewees were asked about their experience of the County Council’s processing 

and determination of these applications, including: 

• any errors made in the determination of each of these applications, and specific 
examples, including in consultation, interpretation and presentation of information 
and planning considerations 

• The reasons behind any errors that were made  

• Changes to improve the development management process in the future, 
particularly for complex and controversial applications? 

• Concerns over the process followed in the allocation of the site (CA31) for energy-
from-waste in the Minerals and Waste Local Plan. 

 
3.7 Comments made during interviews are not attributed to individuals in this report, with 

generic reference to ‘officers’, ‘members’ or ‘representatives of residents/CRAIN’.  However, 
reference is made in places to the role of the officer or member where this is considered 
particularly relevant. 
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4. Findings of the Review and Learning Points 
 

Planning Applications 
 

• Procedures & Processes: reviewing the process for the application going to committee and 
s.73 applications 

 
The erroneous Planning Condition on the s.73 planning permission 
 

4.1 The Council operates a planning application decision ‘route map’ for the processing of 
planning applications, setting out the sequence to be followed from pre-application stage, 
EIA screening and scoping, receipt and validation of applications and assignment of these to 
a Case Officers, consultation requirements, report production, through to checking by levels 
of management (Lead Officer, Manager and Legal Officer) through to the final decision 
(including for Committee decisions).   

 
4.2 The ‘route map’ is logical and appears to be robust, and appears to have been followed in 

this case.  However, clearly some errors in reports can still be missed. 
 
4.3 Interviewees from the Council (officers and members) consider that the incorrect application 

of Condition 1 to the permission granted for the s.73 application (ref 1/18/9012) and so 
extending the commencement period for the original permission, appears to have been a 
simple clerical and human error. 

 
4.4 This is likely to have been due to use of a standard/model condition, carrying forward and 

transposing the conditions applied to 1/16/9005 into the DCR Report and Decision Notice for 
1/18/9012, and a failure of the ‘route map’/quality assurance checking process to identify 
the error at any stage. 

 
4.5 Third parties (representing residents and CRAIN) were more sceptical about the 

circumstances around the inclusion of Condition 1, identifying that this error had occurred in 
relation to another planning permission previously, and was perceived to be evidence of the 
Council acting in the interests of the applicant through providing flexibility regarding the 
commencement timescale.  They were also particularly critical of the failure to acknowledge 
the error as soon as it was identified and be clear about the reasons and measures taken to 
address potential failings in the process.   

 
4.6 Neither officers nor members considered that the error was necessarily due to work 

pressures (including meeting timetables for determination), resourcing or training.  
However, the time available for checking is often very limited and it would assist the process 
if draft reports were discussed at an early stage to identify issues of controversy or where 
officers were unclear or uncertain, and where external technical advice may be helpful or 
necessary, for example on technical issues such as noise, air quality, or Habitats Regulations 
requirements. 

 
4.7 It was reported that a requirement for draft reports to be provided for review by the Legal 

Officer (the final stage) at least 5 days prior to Committee has been introduced, with specific 



 
 

 12 

 

scrutiny of all conditions.  However, there is only one legal officer with planning expertise, 
and so it may be beneficial to be able to bring in external specialist planning legal advice 
when checking DCR Committee reports concerning complex and controversial applications, 
or where officers were uncertain over issues of planning law.  A ‘business partner’ approach 
has also been introduced to facilitate better working practices and earlier engagement of 
Legal in the process. 

 
4.8 A review of documents reveals errors in the way that the status of the Site, in terms of 

allocation in the development plan, was reported to the DCR Committee in relation to 
application ref 1/16/9005.  The report refers to the application site being ‘allocated in the 
Cumbria Minerals and Waste Local Plan as CA31 Kingmoor Park East’ and (para 6.10) that 
‘The allocation has been part of the development plan process for a considerable time.’   

 
4.9 This was inaccurate in that the MWLP was at Submission stage, and so was not yet adopted 

at the time.  While the report correctly states that ‘increasing weight can be attached to the 
emerging policies and allocation’ (para 4.15), the status of the Plan and the allocation should 
have been accurately reported. 

 
4.10 The minutes of 18th January 2019 DCR Committee at which the s73 application was 

considered also state that ‘it was reported that the site had been allocated for an energy 
from waste facility since 2009.’  At this point, the MWLP had been adopted, but this had not 
been the case ‘since 2009’.  

 
4.11 This lack of precision may indicate this report also not having been thoroughly checked and 

signed-off.  Such accuracy is important to avoid accusations of members being mis-informed, 
as well as the impression given to external parties that this is the case, and to avoid 
challenges to decisions. 

 
Learning Point:  Ensure that the timetable for production of draft reports provides sufficient time 
for each of the stages to thoroughly proof-read and check for errors, precision, clarity and legally 
soundness. 
 
Learning Point:  Consider use of external specialist planning legal advice for applications which 
raise issues of controversy or where issues of planning law need to be clarified early in the process 
and prior to DCR Committee reports being finalised.  
 
 
4.12 A number of interviewees highlighted that ‘de-layering‘ of management may have led to 

failures in the chain of checking and approving documents – particularly as Directors do not 
have minerals and waste background, experience or qualifications planning backgrounds.  It 
is recognised that the Assistant Director and Director level have multi service responsibilities 
outside of planning with the Head of Service (Service Manager) the most senior professional 
planner in the organisation. This places the responsibility for professional planning decision 
making at this level with clear advice being given.   
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4.13 Some interviewees identified that the apparent failure of the ‘route map’ process in 
identifying errors also highlights a need to clearly identify the responsibilities for each of 
those in the process.  As a result of the experience, a Development Control Improvement 
Plan is being prepared by the planning service, which may be the appropriate place for this 
clarification. 

 
Learning Point:  The responsibilities of all officers in the ‘route map’ for handling planning 
applications, particularly regarding sign-off of reports, should be clarified (potentially in the 
Development Control Improvement Plan) especially in terms of final approval of text, checking of 
legal implications, and approval of recommendations. 
 
 

Appropriateness of the s.73 application 
 
4.14 Several interviewees (representatives of residents/CRAIN, some members and an officer) 

questioned the appropriateness of the use of the s.73 application for the changes to the 
original permission given the substantial intensification and increase in throughput of waste 
(by almost 30%) and the change to the technology (from gasification to moving grate 
incineration). 
 

4.15 There appear to have been disagreements within the planning team regarding whether the 
proposed use of s.73 was appropriate including at pre-application stage.  The decision to 
accept a s.73 application appears to have been influenced by the evidence provided by the 
applicant and consideration by and the advice of the County Council’s legal officers.  It was 
stressed that the scope of s.73 applications can be broad, and that specialist legal advice and 
associated training recently provided to officers and members confirms this. 

 
 

4.16 The legal error of applying a condition extending the commencement time limit to the 
original permission has been acknowledged and a draft Development Control Improvement 
Plan is being prepared which sets out measures to ensure that the error is not repeated.  
This includes, among other actions, an amendment to the template for s.73 application 
decision notices flagging that such conditions must not be attached to s.73 permissions, in 
addition to the provision of the specialist legal training. 

 
Learning Point:  The draft Development Control Improvement Plan should be finalised, published, 
and implemented as a matter of urgency.  It should be a ‘living document’ to which additional 
learning points and associated changes should be added over time. 
 
Learning Point:  Legal advice (internal and if necessary, specialist external legal planning advice) 
should be sought where there is uncertainty over the appropriateness of use of s.73 applications. 
 

The Commencement issue 
 

4.17 The error made in relation to Condition 1 was followed by the erroneous judgement that the 
development permitted by the original planning permission 1/16/9005 had commenced, 
through the erection of the ecological exclusion fencing pursuant to pre-commencement 
condition 30 of that permission. 
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4.18 This error appears to have been as a result of a lack of detailed understanding of planning 

law and a failure to obtain legal advice at an early stage to inform the view taken.  Legal 
advice, both internal and external, was only sought after the judgement had been made. 

 
4.19 Officers interviewed identified that legal advice on this matter could and should have been 

sought and received in coming to a decision about whether the development permitted 
under permission ref. 1/16/9005 had commenced. 
 

Learning Point:  Legal advice (internal and if necessary, specialist external legal planning advice) 
should be sought at an early stage in coming to decisions where there is uncertainty over issues of 
planning law, for example commencement of a permitted development. 
 

• Leadership: the role to support officers in making decisions  
 

4.20 Interviewees identified a number of issues with regard to the operation, management and 
leadership in the planning team. 
 

4.21 A number of officers in management positions identified that case officers tend to work in 
‘silos’ concentrating on the cases they are handling, rather than working more 
collaboratively across the team.  It was also reported that case officers are not generally 
seen to seek assistance or advice on assessments of applications and technical information, 
reports and associated recommendations. 

 
4.22 Draft reports are placed on the internal electronic document management system (Modern 

Gov) for checking and editing by the various parties in the quality assurance chain.  While 
this improves efficiency, it does not necessarily encourage actual discussion between 
officers, which may result in inaccuracies and changes in interpretation and presentation. 

 
4.23 Officers in management positions acknowledged that instilling a culture more open to 

discussion and collaboration could be likely to help avoid errors being made. This would be 
through encouraging officers to seek assistance on issues where they may not have technical 
knowledge or where issues of law arise,  and providing the necessary support to them on 
these occasions.  This may also provide officers with confidence that issues had been dealt 
with thoroughly if challenged, for example by third parties or members, and so reducing the 
risk of errors, and issues not being addressed robustly.  Such assistance could be through 
better communication within the team at an early stage in production of reports (including 
with Legal Officers) but also potentially through external advice on technical matters, for 
example technical assessments, or through ‘critical friend’ planning advice. 

 
Learning Point:  Officers should be encouraged to have the confidence to seek assistance and 
advice when assessing applications, preparing reports and making recommendations. 
 
Learning Point:  Consider use of external technical consultancy to provide advice on technical 
issues to support case officer consideration of issues and applications. 
 
4.24 It was reported that all applications received are essentially ‘treated the same’ in terms of 

the process followed.  It was generally agreed by interviewees (officers and members) that 



 
 

 15 

 

complex applications may justify additional resources and external specialist expertise being 
used, particularly identifying at an early stage any technical issues that may require external 
advice to ensure correct interpretation and understanding, and also to provide officers with 
confidence that issues had been properly addressed.  It would also assist in identifying the 
likelihood of concerns and substantial and numerous objections, to ensuring capacity to 
adequately address these comprehensively is in place.   
 

4.25 Such support would need to be budgeted for of course, and the use of Planning Performance 
Agreements for such applications may provide supporting funding for such additional 
support. 

 
Learning Point:  Complex applications likely to generate significant controversy and raise technical 
issues should be identified and flagged by the Lead Officer, and consideration given to whether 
additional support (technical advice, planning ‘critical friend’) may be required in their processing 
and determination, soon after their receipt. 
 

 

4.26 The lack of minerals and waste planning qualification and experience of senior officers and 
directors was raised by a range of interviewees in relation to the functioning of the planning 
team.  Senior officers rely on the professional views and recommendations of the planning 
officers (including case officers).  This positioning of the senior planner at service manager 
requires a strong and trusted working relationship between the case officers, Head of 
Service and the senior management, to be able to discuss professional opinions and to 
request internal and external support, for example legal, technical, or ‘critical friend’, where 
there are uncertainties, lack of technical expertise, or additional resource is identified as 
being required.  Such support should be budgeted for in dealing with complex applications.  

 
4.27 However, it is apparent that there is a management issue within the planning team as 

officers dealing with applications on a day-to-day basis reported feeling that their 
professional judgement and expertise can be over-ridden, including through amendments to 
reports that they then feel do not reflect their professional opinions.  This also was reported 
as including difference in opinions as to whether s.73 was the appropriate route for 
application ref.1/18/9012. 

 
4.28 It was reported that, in some instances, inconsistent messages are being given to various 

parties, and officers’ views are not being supported and backed up by more senior 
management in various situations, resulting in a loss of confidence and morale. 

 
4.29 Personality clashes within organisations and teams are not unusual, of course.  However, 

such an apparent breakdown in relationships and trust is unlikely to help performance of the 
planning service, and may be symptomatic of a more systemic issue which may lead to 
errors occurring, and inconsistent messages being given to applicants, members and third 
parties. 

 
Learning Point: Acknowledgement of issues of trust between case officers and management, and 
the need to respect professional judgement and experience, particularly in content of reports and 
advice to, and negotiation with, applicants. 



 
 

 16 

 

 
4.30 The Development Control Improvement Plan includes measures to address ‘Welfare and 

wellbeing’ including training, team capacity and development opportunities.  It was 
recognised that as well as formal training, such as the legal training provided on s.73 
applications, more informal collaboration with on-line networks of peers, or through other 
learning networks such as the Planning Officers’ Society, can also provide a valuable source 
of advice and shared experience that can help in considering technical planning issues as 
well as assist professional (including CPD) and personal development.  In reviewing team 
capacity, consideration should also be given to ensuring offices have sufficient time to 
participate in such opportunities. 

 
Learning Point: Officers should be encouraged to participate in appropriate training opportunities 
including informal networking. 
 
 

• Engagement: was the engagement and consultation process followed as set out in the 
Council’s Constitution (part 6G) regarding engagement and consultation? 
 

4.31 Members and Officers generally considered that the processes followed in determination of 
both applications followed the procedures set out in the Council’s Constitution. 
 

4.32 However, concerns were raised by representatives of residents and CRAIN that allege that 
officers have been evasive in addressing questions raised and reluctant to engage with 
objectors.   
 
 

4.33 The broad learning point that can be drawn from the criticisms of the engagement and 
consultation process is that failure to identify the errors made, and then to be clear and 
open about these and transparently demonstrate how these are being rectified, has led to a 
high degree of mistrust in the Council by some of those (residents and members) who 
consider they have been affected by the development.  This has led to a view that the 
various errors are more a ‘strategy’ to ensure that the application succeeds, and that the 
Council is being defensive and hiding things, with resulting loss of trust and associated 
reputational damage. 

 
4.34 This includes a perception of how the planning system in general operates, and a suspicion 

of the Council being ‘too close and favourable’ to developers.  In response, officers pointed 
out that discussions with applicants throughout the process, and maintaining working 
relationships with them and their agents, reflect the requirements in national policy for 
planning authorities to be positive and creative and work proactively with applicants (for 
example, NPPF para 38). 

 
Learning Point:  Where errors are discovered (whenever and by whoever) ensure that these are 
rectified rapidly and transparently. 

 
4.35 Representatives of CRAIN, and also members for divisions adjoining and proximate to the 

site, are also critical of the limit on the number of verbal representations permitted, and 
apparent lack of flexibility over the opportunity for questions and answers, at DCR 
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Committee meetings.  The Council’s Constitution Part 6A Public Participation Scheme has 
been amended recently to allow the number of people who can speak at the Committee to 
limit this to 5 objectors, 5 supporters, local member for the division in which the application 
is located, which appears to provide sufficient opportunity for participation and for views to 
be considered while keeping meetings manageable and effective. 
 

4.36 The members representing the divisions adjoining the site, where the closest residential 
properties are and whose residents are concerned about effects of the development, 
strongly feel that they should be specifically included among those who are entitled to speak 
at Committee.  They also feel that there should be more flexibility to allow greater 
representation at Committee than the 5 for each side, especially for controversial 
applications, and that Committee agendas could be adjusted to allow for this without 
adversely affecting their effectiveness.  The Constitution does appear to provide for some 
flexibility in this respect as Part 6A paragraph 5.7 refers to places to speak being allocated on 
a first come, first served basis if more than 5 people on each side request to speak. 

 
4.37 Members of adjoining divisions also identified concerns over determination of Non-Material 

Amendments and the lack of engagement and consultation on these, recommending that 
these should be taken to DCR Committee for determination. 

 
Learning Point: Consider special or ‘focused’ DCR Committee meetings, agreed by the Executive 
Director and Chair of Committee, to deal with determination of controversial and complex 
applications. 
 

• Governance: was the governance process followed as set out in the Council’s Constitution 
(Part 6F) regarding practice for determination of planning applications? 

 
4.38 Officers and most members considered that the governance process as set out in the 

Council’s Constitution for determination of the applications was followed properly in the 
determination of the applications.  Members reported good working relationships with 
officers and felt well-briefed on issues and had confidence in their professionalism in dealing 
with complex issues and applications. 

 
4.39 Meetings between officers and the Chair of the DCR Committee are currently held 

immediately before the meeting, the primarily to clarify running order and timings.  Pre-
Covid there was usually a discussion of forthcoming applications with members at the end of 
each DCR Committee, but this has not been possible over the last 14 months. 

 
4.40 Members and officers considered that it may be helpful for a further meeting, potentially 

the week before the DCR Committee, to be undertaken between officers and the Chairman 
to discuss the key issues pertinent to the determination, and the recommendation being 
made.  This would help the management of the meeting and focus on the key planning 
considerations. 

 
Learning Point:  Consider meetings between Chair of DCR Committee and officers in the week prior 
to DCR Committee to ensure they are appraised of the key planning considerations pertinent to 
determination. 
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4.41 The style of presentation of reports to the DCR Committee was also raised by interviewees.  

The format of DCR reports has not changed for 20 years (unlike for other committees) and so 
may not be fit for purpose in terms of highlighting the key issues raised by applications and 
the planning matters that members need to consider in coming to decisions. 
 

4.42 In addition, members considered that the presentations given to the DCR Committee often 
do not draw out the key issues in a clear and easily understandable way. 

 
Learning Point:  Consider review of the format and style of DCR Committee report templates to 
ensure that the material planning considerations pertinent to the determination of an application 
are clearly highlighted. 
 
Learning Point: Ensure that officer presentations to DCR Committee set out clearly the key issues 
and material planning considerations pertinent to determination of applications. 
 
4.43 Concerns were raised by representatives of residents and CRAIN that objections were 

inadequately described and addressed in the DCR Committee report for both applications.  
In addition, they allege that those members have been misled on key issues due to incorrect 
statements being made in DCR Committee reports, including the appropriateness of the s.73 
application and technical assessments of the potential impact of the development. 
 

4.44 This review is not a detailed investigation into the merits or otherwise of the applications, 
but the process followed, errors made, and learning points.  Committee reports necessarily 
have to be concise and identify the issues pertinent to determination, which will include a 
summary of representations (as set out in the Constitution Part 6F para 81). 

 
Learning Point:  Ensure that the summary of objections on substantial matters are reported 
comprehensively in DCR Committee Reports. 

 
4.45 Members of the DCR Committee and their substitutes receive training on planning, 

particularly on determination of applications on grounds of material planning 
considerations.  One member interviewed considered that all councillors should receive 
basic training, so they are sufficiently informed of the legal basis for the Council’s 
determination of applications. 
 

Learning Point:  Consider extending the planning training provided to DCR Committee members 
and reserves to all members who request this. 
 
 
4.46 Several members reported that site visits were currently discouraged, reportedly due to 

budgetary constraints. Others reported that they were refused access to an organised site 
visit.  It was felt by all that such visits are essential prior to and to help inform determination 
of applications, and these should be re-instated when safe. 

 
Learning Point: Consider re-instating organised site visits for members prior to DCR Committee 
consideration of controversial applications. 
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4.47 The Senior Democratic Officer reported that following the production of DCR Committee 

minutes, a large number of amendments were submitted by participants which may not 
necessarily accurately reflect what was actually said at the meetings.  Virtual meetings held 
during Covid lockdowns had been recorded and this had been helpful in verifying minutes, 
and continuation of recording of proceedings when physical meetings are reinstated would 
be helpful, and is permitted under the Constitution. 

 
Learning Point: Continue ideally video or at least audio recording and streaming of DCR Committee 
meetings to provide verification of minutes and improved public access. 
 
 
4.48 The issue of the changes to the condition regarding noise levels (condition 24 of 1/16/9005; 

condition 25 of 1/18/9012) made between the determination at the DCR Committee and the 
Decision Notice was raised by representatives of CRAIN. 
 

4.49 The timing and process involved in identifying, reporting and correcting this is disputed by 
CRAIN.  The Council maintain that an ‘Update Sheet’ (referred to in the Committee Report) 
was issued to members immediately prior to the DCR Committee meeting, with hard copies 
provided for attendees, advising of the error and change to the wording of the condition.  
CRAIN allege that the changes were made, and the ‘Update Sheet’ was amended following 
the meeting.  This contention also arises as the Update Sheet was not published 
electronically or available on the website with the Committee papers.  This issue has now 
been addressed and Update Sheets are placed on the website and referred to in the minutes 
of meetings. 

 
Learning Point:  Ensure ‘Update Sheets’ are issued electronically and published on the website 
(DCR Committee papers). 
 
 
4.50 Representatives of CRAIN also identified that the Council’s website has faults in terms of 

making representations electronically, and apparent loss of some representations. 
 
Learning Point:  Ensure website is functioning properly and representations are enabled and 
available for public view within the required GDPR. 
 
Minerals and Waste Local Plan and Site Allocation 
 
4.51 Concerns were expressed about the process of allocating the site (Site CA31, Land at 

Kingmoor Park East) in the Minerals and Waste Local Plan by a number of members, 
including those representing divisions adjoining the area in which the site is located, and by 
representatives of CRAIN. 
 

4.52 The concerns centred around an apparent lack of clarity during the preparation of the 
Minerals and Waste Local Plan (MWLP), and the various stages of consultation on the 
emerging Plan, about what type of use the site was being allocated for.   
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4.53 Specifically, concerns were expressed about reference in consultation drafts to the site being 
suitable in general for ‘waste treatment and management’ and lack of clarity on whether this 
included energy-from-waste. 

 
4.54 Interviewees highlighted that the changes to text and policies in the consultation drafts had 

caused confusion as the impression was given that there was no need for energy- from-
waste facilities, and it was assumed that the site (CA31) was being identified for ‘recycling’ 
rather than energy recovery.  Some members were concerned that they, and residents, were 
not aware of the changing policy and the implications of this for determination of 
applications on the site (in terms of weight afforded to the site allocation). 
 

4.55 Specific reference was made to the site being identified as suitable for energy-from-waste 
being in appendices to Cabinet reports and not brought to the attention of members in a 
sufficiently clear way.  It was also noted that there was a change in the Portfolio holder part 
way through process which may have impacted on continuity.   

 
4.56 The timeline for the preparation and eventual adoption of the MWLP does illustrate the 

changes in terminology that were used, and changes in the options being considered.  This 
process is not unusual, reflecting the assessments of need (for the amount and types of 
waste management capacity required) available at the time, and the changing assessments 
of what types of facilities may be needed, the area of land and sites that may be suitable to 
accommodate these. 

 
4.57 The MWLP was of course subject to consultation and Examination before a Planning 

Inspector at which objections were heard and considered, modifications were recommended 
and made, prior to adoption by the Council. 

 
4.58 However, interviewees were critical of the way that consultations were undertaken, 

particularly efforts made to engage with communities and members in adjoining divisions.  
CRAIN in particular identified that the impression given was that decisions on the use of the 
site had already been made, and the process did not appear to encourage wide or 
meaningful engagement, with most people being unaware of the consultations and the 
implications of the site allocation. 

 
4.59 Members for the adjoining wards representing the closest residents to the site reported only 

becoming aware of the proposed allocation for energy-from-waste, and its significance, late 
in the process and missing the deadline for making representations to the Examination. 

 
4.60 The review of the MWLP is likely to commence in 2022, depending on the outcome of 

monitoring and triggering of the process.  Lessons learned should be taken on board in this 
review, particularly regarding facilitating wide engagement throughout the process and 
clarity about what is being proposed and where.  This would be improved through 
communication of issues and options in a clearer way, for example through presentations 
and short reader-friendly documents written in plain English and avoiding use of waste 
management jargon which was perceived as attempting to disguise what was being 
proposed. 
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Learning Point:  The consultation process for the new/review MWLP should be designed to 
encourage as wide participation as possible, through clear communication at each stage that 
clearly identifies the issues and options for provision for waste management capacity, and in due 
course the types of waste management use that are identified as suitable on any sites.  Plain 
English must be used rather than waste management or planning jargon to improve clarity and 
avoid the perception that issues are being disguised. 
 
 

Reputation and trust  
 
4.61 Finally, the perceived compounding of mistakes, and these not being admitted to and 

addressed quickly and openly was acknowledged by most interviewees as having had a 
serious negative effect on the Council’s reputation, and on the trust and confidence of the 
public and some members in the planning service. 
 

4.62 While easy to say, especially in hindsight, identifying and admitting to mistakes, and 
addressing these in a clear and transparent way, is crucial to restoring trust and confidence 
in the Council and in the operation of the planning service.  This review was commissioned 
as part of this process. 

 
4.63 The various ‘learning points’ identified in this brief review are intended to build on those 

that the Council have already initiated or implemented and inform other measures that may 
be put in place to reduce the risk of such mistakes happening in the future. 

 

 

 


